TONG CUC THUE CONG HOA XA HQI CHU NGHIA VIET NAM
CUC THUE TP HA NOI Poc 1ap - Tu do - Hanh phuc

S4: 3453/CTHN-TTHT Ha Ngi, ngay 27 thang 01 nim 2021

V/v chinh sach thué doi Vv6i khoan phai tra cho cd nhdn do cham dirt
hop dong lao dong trai phap luat.

) Kinh giri: Cong ty C6 phén’Tin hoc Hoa chit
Db/c: SO 8 Lang Ha, Phuong Thanh Cong, Quén Pong Pa, TP Ha N¢i - MST: 0100306030

Tra 161 cong van Sé 717/CV ngay 27/11/2020 ctua Cong ty Cb phan Tin hoc Hoa chit (sau
day goi la Cong ty) hoi vé chinh sach thué doi voi khoan phai tra cho ca nhan do cham dut hop
dong lao dong trai phéap luat. Cuc Thué TP Ha N¢i c6 y kién nhu sau:

- Can ctr Diéu 42 B) Luat Lao dong s 10/2012/QH13 ngay 18/6/2013 ciia Quoc hdi quy
dinh vé nghia vu ctia nguoi st dung lao dong khi don phuong cham dat hop dong lao dong trai
phép luét nhu sau:

“Piéu 42. Nghia vu ciia nguoi sir dung lao dong khi don phwong cham dict hop dong lao
dong trai phap ludt

_ 1. Phai nhdn nguot lao dong tro lai lam viéc theo hop dong lao dong da giao két va phai
tra tien lwong, bao hiém xa hoi, bao hiém y teé trong nhitng ngay nguoi lao dong khong dwoc lam
viéc cong voi it nhat 02 thang tién lwong theo hop dong lao dong.

2. Trwong hop ngwoi lao dong khéng muon tiép tuc lam viéc, thi ngodi khodn tién boi
thwong quy dinh tai khoan 1 Diéu nay nguoi s dung lao dong phai tra tro cap thoi viéc theo quy
dinh tai Piéu 48 cua Bo ludt nay.

3. Truong hop nguoi su dung lao dong khong muon nhdn lai nguoi lao dong va nguoi
lao déng dong ¥, thi ngoai khoan tién boi thu"ong quy dinh tai khodn 1 Piéu nay va trg cap thoi
viéc theo quy dinh tai Piéu 48 cia B ludt nay, hai bén thoa thudn khodn tien boi thuong thém
nhung it nhdt phai bang 02 thang tién lrong theo hop dong lao déng dé cham ditt hop dong lao
dong.

4. Truong hop khong con vi tri, cong viéc da giao két trong hop dong lao dong ma nguoi
lao dong van muon lam viéc thi ngoai khoan tién boi thuong quy dinh tai khoan 1 DPiéu ndy, hai
bén thwong heong dé sira doi, bé sung hop dong lao déng.

5. Truong hop vi pham quy dinh vé thoi han b&o triede thi phdi boi thuong cho nguoi lao
dong mot khoan tién twong wng voi tién lvong cua nguoi lao dong trong nhiing ngay khong bdo
trude.”

- Cain ctr Thong tu s6 111/2013/TT-BTC ngay 15/8/2013 ciia B§ Tai chinh huéng dan vé
thyc hién Luat thué thu nhdp ca nhan, Luat stra doi, bo sung mét s6 diéu cua Luat thué thu nhap



ca nhan va Nghi dinh sé 65/2013/ND-CP ciia Chinh phu quy dinh chi tiét mot so diéu cua Luat
thué thu nhap ca nhan va Luat stra d6i, bd sung mot s6 diéu ctia Luat thué thu nhap ca nhan:

+ Tai khoan 2 Piéu 2 huéng dan nhu sau:

“Pieu 2. Cdc khoan thu nhdp chiu thué

2. Thu nhdp tir tién luong, tién cong

Thu nhdp tir tién lwong, tién cong la thu nhdp nguwoi lao dong nhdn dwoe tir nguoi sir
dung lao dong, bao gom:

a) Tién luong, tién cong va cdc khoan co tinh chat tién lvong, tién cong dudi cdc hinh
thirc bang tién hodc khong bang tién.

b) Cdc khodn phu cdp, tro cdp, trir cdc khodn phu cdp, tro cdp sau:

b.6) Tro cép khé khan dét xudt, tro cdp tai ngn lao dong, bénh nghé nghiép, tro cdrp mot
lan khi sinh con hodc nhdn nudi con nuoi, mirc huong ché d¢ thai san, mirc hong duong sirc,
phuc hoz suec khoe sau thai san, tro cap do suy giam kha nang lao dong, tro cap huu tri mot lan,
tién tuat hang thdng, tro cdp théi viée, tro cdp mat viéc lam, tro cdp that nghiép va cdc khodn
tro cap khdac theo quy dinh cua B¢ ludt Lao dong va Ludt Bao hiém xa hoi.

d) Cac khodan lpi ich bang tién hodc khéng bang tién ngodi tién lwong, tién céng do
nguoi sw dung lao dong tra ma nguoi nop thué dwoc huong dwdi moi hinh thirc:

+ Tai Piéu 3 hudng din cac khoan thu nhap duoc mién thué TNCN;
+ Tai khoan 2 Piéu 8 huéng dan nhu sau:
“2. Thu nhdp chiu thué tir tién lwong, tién cong
i a) Thu nhap chiu thué tir tién lwong, tién cong dugc xdc dinh bdng téng sé tién luwong,
tién cong, tién thu lao, cac khoan thu nhap khac co tinh chat tién lvong, tién cong ma nguoi nop

thué nhdn dwoc trong ky tinh thué theo huéng dan tai khoan 2, Piéu 2 Théng tw ndy.

b) Thoi diém xdc dinh thu nhédp chiu thué.



Thoi diém xdc dinh thu nhdp chiu thué doi véi thu nhdp tir tién luong, tién cong la thoi
diém t6 chirc, cd nhan tra thu nhdp cho nguwoi ndp thué.

+ Tai khoan 1 Piéu 25 hudng din nhu sau:
“Piéu 25. Khdu triv thué va chimg tir khau trir thué
1. Khau trir thué

Khdu trir thué la viéc t6 chire, ca nhén tra thu nhdp thuc hién tinh tru 56 thué phai ngp
vao thu nhdp cua nguoi ngp thué truoc khi tra thu nhdp, cu thé nhu sau:

b) Thu nhdp tir tién lwong, tién cong

b.1) D6i véi cd nhdn cu tri ky hop dong lao ddng tir ba (03) thang tré lén thi 16 chitc, cd
nhdn tra thu nhdp thyc hién khau trir thué theo Biéu thué liy tien ting phan, ké ca trwong hop ca
nhan ky hop dong tuir ba (03) thang tro lén tai nhiéu noi.

b.2) Péi vé6i ca nhéan cw trii ky hop dong lao dong tir ba (03) thang tro lén nhung nghi
lam trude khi két thiic ‘hop dong lao dong thi 16 chire, cd nhan trd thu nhdp van thue hién khdu
triv thué theo Biéu thué lily tién tirng phan.

b.3) Poi véi cd nhan la ngudi nwée ngodi vao lam viée tai Viét Nam thi té chike, cd nhan
tra thu nhdp can cir vao thoi gian lam viéc tai Viét Nam cua nguoi ngp thué ghi trén Hop dong
hodc van ban cik sang lam viéc tai Viét Nam dé tam khdu triv thué theo Biéu liy tién ting phan
(d6i véi cd nhdn c6 thoi gian lam viée tai Viét Nam tie 183 ngay trong nam tinh thué) hodc theo
Biéu thué toan phan (@i véi cd nhdn cé thoi gian lam viéc tai Viét Nam dudi 183 ngay trong
nam tinh thué).

i) Khdu trir thué doi véi mét s6 trieong hop khdc

Cdc t6 chirc, cé nhén tra tién cong, tién thii lao, tién chi khdac cho ca nhdn cu tri khong
ky hop dong lao dong (theo hwéng dan tai diém c, d, khoan 2, Diéu 2 Théng tw ndy) hodc ky hop
dong lao dong duwdi ba (03) thing c6 tong mire trd thu nhdp tir hai triéu (2.000.000) dong/lan tré
lén thi phai khdu trir thué theo mirc 10% trén thu nhdp trieée khi trd cho cd nhan.”

- Can cu khoan 3 quéu 12 Thong tu s6 92/2015/TT-BTC ngay 15/6/2015 cua BO Tai
chinh stra d61, b6 sung diém n khoan 1 Biéu 3 Thong tu 111/2013/TT-BTC vé thu nhap mién
thué TNCN nhu sau:



“3. Sira doi, b6 sung diém n khoan 1 Piéu 3

“n) Thu nhdp tir boi thuong hop dong bao hiém nhdn tho, phi nhdn tho, bdao hiém sitc
khée; tién boi thwong tai nan lao dong; tién boi thuong, hé tro theo quy dinh ciia phdp ludt vé
boi thwong, hé tro, tai dinh cw; cdc khoan boi thwong Nha mede va cdc khodn boi thuong khdc
theo quy dinh ciia phdp ludt. Cy thé trong mét s6 truong hop nhir sau:

n.4) Thu nhdp tir héi thuwong Nha nude va cdc khodn boi thwong khdc theo quy dinh ciia
phap ludt vé boi thuong Nha nwée la khodn tién cd nhan dwge boi thuong do cdc quyét dinh xir
phat vi pham hanh chinh khong ding cua nguoi co tham quyén ciia co quan Nha nude cé tham
quyén gay thiét hai dén quyén loi cia cd nhan; thu nhdp tir boz thuong cho nguoi bi oan do co
quan cé tham quyen trong hoat dong té tung hinh sir quyet dinh Can cir xdc dinh khoan boi
thuong nay la quyét dinh cia co quan Nha nude cé tham quyén budc co quan hodc cé nhéan cé
quyét dinh sai phai béi thuong va chieng tir chi béi thuong.

n.5) Thu nhdp tir boi thwong thiét hai ngoai hop dong theo quy dinh ciia B¢ Ludt din
su:”

- Cin ctr Diéu 4 Thong tu s6 96/2015/TT-BTC ngay 22/6/2015 cua B Tai chinh huéng
dan Ve thué Thu nhap doanh nghiép tai Nghi dinh s6 12/2015/ND- -CP ngay 12/02/2015 quy dinh
chi tiét thi hanh Luat sua d6i, bo sung mot s diéu cta cac Luat vé thué va sira doi, bo sung mot
s6 diéu ctia Thong tu sb 78/2014/TT-BTC ngay 18/6/2014, Thong tu 119/2014/TT- BTC ngay
25/8/2014, Thong tu 151/2014/TT-BTC ngay 10/10/2014 cta Bo Tai chinh sira doi, bo sung
Diéu 6 Thong tu sb 78/2014/TT-BTC (di dugc sira doi, bd sung tai Khoan 2 Piéu 6 Thong tu s6
119/2014/TT-BTC va Piéu 1 Théng tu s6 151/2014/TT-BTC) nhu sau:

“Diéu 4. Sita doi, b6 sung Diéu 6 Thong tw s6 78/2014/TT-BTC (dd diegc sika doi, bo
sung tai Khoan 2 Diéu 6 Thong tw so 119/2014/TT-BTC va Diéu 1 Thong tu so 151/2014/TT-
BTC) nhw sau:

“Piéu 6. Cdc khodn chi dwoc trie va khéng dwoc triv khi xdc dinh thu nhdp chiu thué

1. Trir cdc khodn chi khéng dwoc trir néu tai Khoan 2 Piéu nay, doanh nghiép dwoc triv
moi khoan chi neu dap vwng du cac diéu kién sau:

a) Khodn chi thuwe té phdt sinh lién quan dén hoat dong san xudt, kinh doanh cia doanh
nghiep.

b) Khoan chi co6 du hod don, chung tir hop phdp theo quy dinh cua phadp ludt.
¢) Khodn chi néu c6 hod don mua hang héa, dich vu tirng lan ¢é gid tri tir 20 triéu dong

tré lén (gid da bao gom thué GTGT) khi thanh todn phdi cé chirng tir thanh todn khéng ding tién
mat.



Chitng tir thanh todn khéng ding tién mdt thiee hién theo quy dinh cia cdc van ban phdp
luat ve thue gia tri gia tang.

2. Cac khoan chi khong dwoc trur khi xac dinh thu nhdp chiu thué bao gém:

2.1. Khodn chi khéng ddp vmg di cdc diéu kién quy dinh tai Khodn 1 Diéu nay.

2.6. Chi tién lwrong, tién céng, tién thuong cho nguoi lao déng thudc mét trong cdc
truong hop sau:

a) Chi tién lwong, tién cong va cdc khoan phai tra khdc cho nguoi lao dong doanh nghiép
da hach toan vao chi phi san xuat kinh doanh trong ky nhung thuc té khong chi tra hoac khong
co churng tir thanh toan theo quy dinh cua phap luat.

2.30. Céc khodn chi khéng twong irng véi doanh thu tinh thué, trir cdc khoan chi sau:

- Cn ct khoan 2 Diéu 3 Thong tu s6 25/2018/TT-BTC ngay 16/03/2018 cua Bo Tai
chinh stra d6i bo sung doan thir nhat tai tict b diém 2.6 Khoan 2 Di€u 6 Thong tu s0 78/2014/TT-
BTC (da dugc stra doi, bo sung tai Picu 4 Thong tu s6 96/2015/TT-BTC ngay 22/6/2015 cua Bo
Tai chinh):

“2. Swra doi c{oan ;hd* nhat tai {iét b diém 2.6 Khodn 2 biéu 6 Thong tu s6 78/2014/TT-
BTC (da dwoc swa doi, bo sung tai Piéu 4 Thong tw so 96/2015/TT-BTC ngay 22/6/2015 cua Bo
Tai chinh):

“b) Cdc Khodn tién lwong, tién thiuong cho nguoi lao dong khong dwoc ghi cu thé Diéu
kién dwoc huwong va mirc dwoc huong tai mot trong cdc hé so sau: Hop dong lao dong; Thoa woc
lao déng tdp thé; Quy ché tai chinh ciia Céng ty, Tong cong ty, Tap doan; Quy ché thuéng do
Chil tich Hoi dong quan tri, Tong giam déc, Giam doc quy dinh theo quy ché tai chinh cua Cong
ty, Tong cong ty.”.

Can cur cac quy dinh trén va trinh bay tai cong van hoi ctiia Cong ty, theo do, Cong ty thuc
hién thanh toan cho ca nhén cac khoan tién sau khi da cham dut hop dong lao dong trai phap luat
theo Ban an s6 07/2020/LD-ST ngay 25/9/2020 ctia Toa 4n nhan dan Quan Ba Pinh - Thanh phd
Ha Noi thi:

- Pbi véi s6 tién Cong ty budc phai tra cho ¢4 nhén trong thoi gian ¢4 nhan khong duoc
lam viéc, khoan truy thu do chénh 1éch mtrc dong bao hiém xa hdi, tién luong 2 thang phai tra do



Cong ty chdm dut hop dong lao dong trai phap luat khong thudc cac khoan thu nhap dugc mién
thué TNCN theo quy dinh tai Diéu 3 Thong tu 111/2013/TT-BTC ngay 15/8/2013 ctia By Tai
chinh (d3 duoc sira dbi, bd sung tai khoan 3 Piéu 12 Thong tu sé 92/2015/TT-BTC ngay
15/6/2015 cua B§ Tai chinh); Céac khoan thanh toan néu trén l1a khoan thu nhap chiu thué TNCN
tir tién lwong, tién cbéng cua ca nhan theo hudng dan tai khoan 2 Diéu 2 Thong tu sd
111/2013/TT-BTC ngay 15/8/2013 néu trén.

- Bdi véi cac khoan chi tra cho ca nhan tir hai triéu (2.000.000) dong/lan tro 1én vao thoi
diém sau khi chim dut hop ddong lao dong thi Cong ty thuc hién khau trir thué TNCN theo mtic
10% trén thu nhap trude khi tra cho ca nhan theo hudng din tai khoan 1 Piéu 25 Thong tu sb
111/2013/TT-BTC néu trén.

- Cac khoan chi ctua Cong ty dap tmg céc diéu kién quy dinh tai khoan 1 Diéu 4 va khong
thudc cac khoan 2 Piéu 4 Thong tu s6 96/2015/TT-BTC ngay 22/6/2015 ctiia Bo Tai chinh néu
trén va cac vin ban sira d6i, bo sung (néu c6) thi duoc tinh vao chi phi duge trir khi xac dinh thu
nhap chiu thué TNDN.

Dé nghi Cong ty can cwr tinh hinh thyc té tai Cong ty dé thuc hién theo quy dinh. Trong
qua trinh thuc hién chinh sach thué, trudng hop con vudng mic, Cong ty co thé tham khao cac
vin ban hudng dan ciia Cuc Thué TP Ha Noi dugc diang tai trén website http://hanoi.gdt.gov.vn
hodc lién hé voi Phong Thanh tra Kiém tra s6 6 dé duoc hd trg giai quyét.

Cuc Thué TP Ha Noi tra 1oi dé Coéng ty C6 phan Tin hoc Héa chat dugc biét va thuc
hién./.
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